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1. Background information
Since the reference to non-discrimination on the base of disability (Article 13) included in the Amsterdam Treaty in 1997, EDF has been campaigning for a comprehensive non-discrimination legislation for disabled citizens in the European Union.
Following 2003, the European Year of People with Disabilities, EDF reinforced its campaign for further non-discrimination legislation on the following three key developments :

· The UN Convention on the Rights of Disabilities was adopted in December 2006 and was put into force last May. It provides an obligation for comprehensive non discrimination on disability legislation.
· In addition to that, EDF campaigned through the ”1million4disability.eu” campaign for a disability specific directive and for comprehensive legislation tackling discrimination in all areas of life beyond employment obtaining 1.364.984 signatures. 
· Support for a disability specific directive by a majority of Member States. 
As a result of the pressure of the Liberal and Socialist groups in the European Parliament, on 2nd July 2008, the European Commission has decided to come forward with a horizontal directive concerning the equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation. 
2. What is the content of the non-discrimination legislation proposal ?
· Aim

To set out a legal framework for the prohibition of discrimination on these grounds outside the labour market and complement the Council Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation (the Employment Directive). 
· Article 2 – direct and indirect discrimination
Article 2 covers direct discrimination, indirect discrimination, harassment, and instruction to discriminate as forms of discrimination. However, neither multiple discrimination, nor discrimination by association (despite the recent ECJ judgment in the Coleman case) are explicitly covered by the Directive.

· Article 3 – social protection, social advantages, education, access to and supply of goods and services

Article 3 provides that the scope of the Directive includes social protection (including social security and health care), social advantages, education, and access to and supply of goods and services which are available to public. In terms of access to goods and services, only professional or commercial activities are covered. Most problematically for persons with disabilities, provision of special needs education is explicitly excluded from the scope of the Directive. 

· Article 4 – equal treatment of persons with disabilities
Article 4 specifically addresses equal treatment of persons with disabilities. It provides that accessibility to persons with disabilities should be provided in anticipation if it does not impose a disproportionate burden nor require fundamental alteration of the scope of the Directive or provision of alternatives. In addition, reasonable accommodation should be provided too, unless it imposes disproportionate burden. 

3. What is the position of EDF ? 
· The improvement of the proposed legislative text and its alignment on the UN Convention on the Rights of Disabled Persons (agreed at the Executive Committee of 5-6 September 2008)

· EDF broadly welcomes the proposal for a Directive and acknowledged that the proposal aim is a more efficient protection of specific groups of the population that face discrimination. (EDF position paper on the non-discrimination directive proposal)

· For EDF certain key principles MUST be respected:
· The UN Convention on the Rights of Persons with Disabilities
· The protection of ALL people that are perceived as disabled, i.e. people who currently have a disability, had a disability in the past or may have a disability in the future, as well as those who are associated with a person with disability through a family or other relationship.
· EDF welcomes that several of its suggestions have been taken into consideration in draft Articles 3(1), 2(5), 4(1)(a) and 12. However, there are some topics of concern which, if not dealt with, will limit the rights of persons with disabilities instead of ameliorating them:
· Absence of a ‘multiple discrimination’ clause
· The personal scope of the Directive that does not include discrimination by association 
· Article 2 concerning the concept of discrimination
· Article 3 on the restrictions on education
· Article 4 on equal treatment of persons with disabilities
· Absence of a reference to Universal design
· Standards
· Article 15 on the implementation of the Directive
4. Timeline and state of play of the legislative procedure
Article 13 of the European Communities Treaty requires that the Directive is adopted in the procedure of unanimity (i.e. all 27 EU Member States must agree to it), and consultation with the European Parliament (i.e. the Parliament has the right to produce a non-binding opinion).
4.1.  Who, when, what in the European Parliament ?
The European Parliament legislative resolution was adopted on 2 April 2009 at the plenary session in Brussels.
> Highlights of the adopted resolution for persons with disabilities 
· definition of persons with disabilities in accordance with the UN Convention on the Rights of Persons with Disabilities;

· prohibition of discrimination by association with a person with a disability and discrimination based on assumptions about a disability is covered;

· multiple discrimination on the grounds of disability, age, sexual orientation, sex, race or ethnic origin, nationality, or religion or belief is addressed;

· difference in treatment on the ground of disability in provision of financial services, including insurance, can only be justified on the basis of accurate, recent and relevant data or medical data. Medical data is limited to objective and verified medical evidence and to undisputed medical knowledge that comply with medical data collection standards;
· the reference of ‘medical data’ is highly problematic to EDF, as it may be interpreted by insurances as ‘past medical record of a person’ and used to discriminate against persons with disabilities. The definition of ‘medical data’ limiting it to ‘objective and verified medical evidence etc’ is only provided in the preamble to the directive and is not binding!
· Member States shall ensure the rights of persons with disabilities to education without discrimination and on the basis of equal opportunities, and ensure that in determining which type of education or training is appropriate, the views of the person with a disability are respected;

· The effective non-discriminatory access must be provided by anticipation, and all policies, procedures and practices that impede access shall cease to exist. The definition of effective non-discriminatory access, of disproportionate burden, and of fundamental alterations (key concepts in the Directive) have all been modified according to the EDF demands;

· a provision for measures necessary to ensure real and effective compensation or reparation for the loss and damage sustained as a result of discrimination.
Although the EP resolution is generally very favourable to the rights of persons with disabilities, there are a number of problems that will have to be addressed in the Council. 
4.2. Who, when, what in the Council?
> Council of Ministers in charge

· EPSCO – Employment, Social Policy, Health and Consumer Affairs

> Meetings of the Council of Ministers

· 2 October 2008 - Each country commented on the Directive. The following issues were raised : 
· Unless legal and linguistic clarity of many terms in the proposal takes place, legal certainty cannot be achieved.
· Subsidiarity and proportionality must be respected, 
· The principles of the UN Convention on the Rights of Persons with Disabilities must be respected and taken into consideration in the Directive.
· 21 November 2008 – the French Presidency presented to the Member States its compromise proposal for the Directive, which attempted to take into account the concerns raised at the 2 October meeting. The proposal wasn’t made public.
· 17 December 2008 – the meeting was not open to the public. 
> Future Council of Ministers meetings
The Czech Presidency is not actively working on the Directive. It has so far organised only one meeting of the Social Questions working party that has not apparently been very productive. The Presidency plans to discuss the draft Directive at the meeting of the EPSCO Council on 8-9 June I Brussels, but this might still be changed as the Presidency will have very little to report on. 
Thus, the political negotiations in the Council are likely to restart under the Swedish Presidency, which takes over on 1 July 2009. It is not yet clear whether the Swedish Presidency will aim for a political compromise on the text of the Directive, it is unlikely that it will, considering the time lost during the Czech Presidency. 
5. Actions by EDF, European disability organisations and national disability councils vis-à-vis the Council 
The work in the Council is not very transparent. The most substantive account of Member States’ positions dates back to 2 October EPSCO Council meeting, from which EDF prepared a report with summaries of Member States’ statements and disseminated it to its members for information and future action.

Since then, the issue has been very little discussed among the Member States.  There is a general impression among the stakeholders that not a single Member State is interested in championing the Directive. Should this standstill continue, there is a real danger that the Directive will be put aside altogether. It is therefore crucial that the EDF re-launches its demands for a strong Directive immediately after the beginning of the Swedish Presidency on 1 July 2009.
By 1 July, EDF Secretariat will provide EDF members with tools to lobby their governments on the Directive. The actions to consider will include drafting a letter to the Minister of Labour and Social Affairs, outlining our concerns and requesting for a meeting; liaising with organizations representing other protected groups in the Directive (age, sexual orientation, religion/belief) to speak with a united voice and report to EDF Secretariat on the national developments (to help direct the common strategy).
6. Reference documents

· EDF position paper on Disability Specific Directive (October 2007)

· EDF proposal for disability specific directive (January 2008)

· European Commission proposal for a directive on equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation (July 2008)
· EDF position paper on non discrimination directive (September 2008)
If you would like to request other documents, please contact Janina Arsenjeva on tel. +32 2 282 46 02 or janina.arsenjeva@edf-feph.org. 
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